
LINDA SCHRECKINGER SADLER 
Attorney At Law 

2601 0 Hendon Road 
Beachwood, OH 44146 
Phone: 216-288-1 122 
Fax: 2 16-464-3463 
Ischrecks@va hoo.com 
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April 13, 2007 FCC - MAILROOM 

Office of the Secretary 
Federal Communications Commission 
445 -1 2th Street, S.W. 
Washington, D.C. 20554 

RE: Appeal to the Federal Communications Commission by 
Berkeley County School District, Billed Entity No. 126681 

To Whom It May Concern: 

Enclosed please find an original and five copies of an Appeal and 
Request For Waiver from a decision by the Schools and Libraries Division of 
the USAC relative to the school noted above. 

Please file the original and four of the copies and return one time- 
stamped copy to me in the enclosed self addressed-stamped envelope. 

Please direct all communication regarding this appeal to my attention at 
the address noted above. Thank you for your assistance in this matter. 

Yours truly, 

Linda Schreckinger Sadler 

End. 
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Before the \ APK 1 9  2007 \ 
Federal Communications Commission 

Washington, D.C. 20554 

In the Matter of: ) 

1 

) 

Martinsburg, WV ) 

) CC Docket No. 02-6 
Appeal of Decision of the 
Universal Service Administrator by ) 

Berkeley County School District ) APPEAL AND REQUEST FOR WAIVER 

TO: Federal Communications Commission 
Ofice of the Secretary 
445 12th Street, SW 
Washington, DC 20554 

This Appeal and Request For Waiver is made to the Federal Communications Commission 

(“FCC”) by Berkeley County School District (“Berkeley”) by and through its duly authorized 

attorney, pursuant to 47 C.F.R. $§ 54.719(c) and 54.721. Pursuant to the Commission’s authority as 

stated in 47 C.F.R. $1.3, Berkeley seeks relief and/or a waiver of 47 C.F.R. $ 54.504(c) of the 

Commission’s rules relative to: 

Funding Year: 2006-2007 

Form 471 Application Number: 495587 

Funding Request Numbers: 1393282and1393286 

Billed Entity Number: 126681 

FCC Registration No.: 

Date of Administrator’s Decision on Appeal: February 15,2007 

00 127333 17 
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Contact Information 

(1) To discuss this appeal: Linda Schreckinger Sadler Esq, 
26010 Hendon Road 
Beachwood, OH 44122 
Tel. 216-288-1122 

Email: Ischrecks@yahoo.com 
Fax: 216-464-7315 

(2) For all other SLD purposes: Cathy Crytzer 
Berkeley County School District 
25801 Richmond Road 
Cleveland, OH 44146 
Tel. (216) 831-2626 
Fax. (216) 831-2822 

SLD’s Reason for Funding Denial: 

The Funding Commitment Decision Letter issued by SLD gave the same explanation for the 

denying telecommunications funding for both above-referenced FRNs: “FCC rules require that a 

contract for the products/services be signed and dated by both parties prior to the filing of the Form 

471. This requirement was not met.” The Administrator’s decision on appeal affirmed the SLD’s 

initial decision, again finding that a signed and dated contract was not in place with the Service 

Provider prior to Berkeley submitting its FCC Form 471 for Funding Year 2006-2007. 

Summaw 

Berkeley County School District (“Berkeley”) seeks review by the Federal Communications 

Commission (“FCC”) of a decision by the Schools and Libraries Division (“SLD”) of the Universal 

Service Administrative Company (“USAC”) relative to the funding denials issued on the two (2) 

Funding Requests (“FFW’) referenced above. The funding commitment decision and 

Administrator’s Decision on Appeal issued by the SLD denied telecommunications funding to 

Berkeley for the 2006-2007 E-rate Funding Year stating that at the time its FCC Form 471 was 
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submitted Berkeley did not have a contract with the selected Service Provider that was signed and 

dated by both parties. 

In fact, Berkeley complied with the requirements of Section 54.504(c) of the Commission’s 

rules which requires that an applicant for schools and libraries funding must have a legally binding 

agreement in place before filing its FCC Form 471. A valid contract was in place at the time the FCC 

Form 471 certifications were filed, however, although signed by both parties during the allowable 

contract period, the copy of the contract Berkeley provided to the SLD during the Selective Review 

process was lacking a date next to the Service Provider’s signature. 

The issue subject of this appeal arose because the SLD deemed the copy of the contract 

submitted by Berkeley not to be in compliance with the FCC’s E-rate program rule which, by the 

SLD’s interpretation, meant that two signatures and two dates were required on each contract. The 

SLD never even addressed the validity of the contract; it only looked at the missing date and issued 

funding denials. 

Background 

In compliance with E-rate program rules, Berkeley completed its competitive bidding process 

and selected FiberNet LLC to provide its telecommunications services. On February 7,2005 a 

contract and Service Level Agreement (“SLA”) were entered into and signed and dated by both 

Berkeley and FiberNet. The contract entered into between the parties was for a term of three (3) 

years, pursuant to the multi-year bid sought on Berkeley’s Form 470. This agreement was signed on 

February 7,2005 and established a legally binding relationship between the parties. FiberNet, LLC 

obligated itself to provide Berkeley with telecommunications services and Berkeley obligated itself to 
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pay a sum certain for the services. Prevailing West Virginia contract law recognizes the validity of 

this Agreement’. A copy of the contract is attached hereto as Exhibit A. ~ 

The only document in Berkeley’s possession was the copy of the contract that was sent to the 

SLD in response to the Selective Review inquiry. This copy had two signatures but had only one 

date (next to Berkeley’s signature). Berkeley had no reason to scrutinize the contract in its files since 

it h e w  it had a valid agreement with FiberNet and had been receiving services under that contract for 

more than a year. Berkeley looked at the contract only after the SLD issued funding denials in its 

Funding Commitment Decision Letter (“FCDL”) dated October 17,2006 - more than a year and a 

half after the contract had been executed. 

Berkeley and its selected vendor each recognized the agreement entered into on February 7, 

2005 to establish a legally binding contractual relationship between them. The issue subject of this 

appeal arose because the execution of the agreement was not in compliance with the SLD’s 

interpretation of FCC E-rate program rules. In twice denying these funding requests (under the 

original Funding Decision Commitment Letter and on appeal), the SLD failed to recognize the 

validity of the contracts between Berkeley and FiberNet. Instead, it narrowly focused on the manner 

in which the contract was executed. It then denied funding because although signed by both parties, 

one signature was lacking a date next to the signature. This reason for denial was affirmed in the 

Administrator’s Decision on Appeal which stated: “...the applicant submitted a contract that was 

dated by only the applicant. FCC rules state that a contract must be signed and dated by both parties 

on of after the Allowable Contract Date.. .” 

The appeal decision of the SLD affirming its funding denial resulted in this request for review 

and/or waiver being filed with the FCC. 

’ See Wellington Power Corp. v. CNA Surely Corp, .etc., 217 W.Va.33; 614 S.E.2d 680 (2005); $111. Discussion 
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Argument 

On February 7,2005 the FiberNet representative, Tiffany Licot, took a contract she had 

prepared to Berkeley to be signed, which it was, by the authorized Berkeley signatory, Treasurer Ken 

Marstiller. Ms. Licot also signed the contract at that time but failed to date her signature. Back at her 

office she added the date to her copy but never sent another copy to Berkeley. Regardless, as of that 

date, both Berkeley and FiberNet recognized a binding legal obligation to exist between them. The 

multi-year agreement was signed more than a year prior to the submission of Berkeley’s FCC Form 

471 for FY 2006-2007. During that time both parties performed their respective obligations under 

the Agreement. Knowing a legally binding agreement was in place and having received services 

from FiberNet for many months without issue, Berkeley acted in good faith when it sent to the SLD 

the only copy it had. Berkeley gave the matter no further thought until it received the FCDL in 

October 2006 alleging a contract violation. 

It is clear that on February 7,2005 the intent of Berkeley and FiberNet was to enter into a 

legally binding three-year agreement for telecommunications services. If the contract had not been 

valid FiberNet would not have commenced service to Berkeley County Schools. It is also clear that 

both parties intended to be in full compliance with the rules and regulations of the E-rate program. 

Even if the copy of the contract provided by Berkeley failed to meet the technical requirements of E- 

rate contract rules, the contract satisfied the FCC’s policy requirements behind the rule. In Adums 

Counw School District 14, FCC 07-35, the Commission just last month addressed and granted 

waivers for schools whose contracts had the same ‘defect’ as that of Berkeley’s, reiterating that the 

Commission does not impose a “two signatures-two dates” rule where state contract law has no such 

requirement. Since under the State of West Virginia’s liberal construction of contracts (as 

demonstrated in the court’s decision in Wellington Power Corp, supra) the Berkeley-FiberNet 
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contract is valid, it was an error for the SLD to impose the “two signatures-two dates” requirement on 

Berkeley and deny funding on that basis. 

The contract was executed within the allowable contract period, is legally binding upon the 

parties and was in effect before the certification of Berkeley’s FY 2006-2007 FCC Form 471. It 

should be recognized by the SLD and the FCC as a bona fide contract. Berkeley’s compliance with 

Section 54.504(c) of the Commission’s rules should be recognized and funding should be awarded. 

Conclusion 

Having demonstrated its compliance with the rules and regulations of the E-rate program, and 

the existence of a contract recognized by the parties and by West Virginia state law to be valid, the 

omission of one date should not be a fatal flaw upon which E-rate funding to Berkeley County School 

District is denied. The Berkeley-FiberNet contract executed February 7,2005 clearly satisfied the 

requirements of Section 54.504(c) of the Commission’s rules. Further, in Mums County School 

District, supra, the Commission recognized that the omission of a date next to an otherwise 

authorized signature does not negate the validity of a contract. 

47 C.F.R. 51.3 gives the Commission authority to waive any provision of its own rules on its 

own motion and for good cause shown. Berkeley avers that it will suffer significant hardship if 

denied funding for the eligible discounted services it receives from FiberNet and should be awarded 

full funding for these services as applied for. Since the facts addressed in Adums are substantially 

similar to those herein, Berkeley, requests the FCC overturn the decision of the SLD andor grant it a 

waiver of Section 54.504(c). For good cause shown, and in the spirit of the recent FCC orders: 

Adums County Schools District 14, Gayville-Volin School District and Richmond County School 

District, Berkeley should be awarded full funding for the FRNs at issue herein. 
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Berkeley hereby requests: 

1. That this matter be acted upon within 90 days or less of the filing date of this appeal; 

2. That the FCC order funding for the FRNs set forth herein. 

3. That funds be set aside to totally fund Berkeley County School District’s funding requests. 

Respectfully submitted, 
h 

Linda Schreckinger Sadler 
Attorney at Law 
Ohio Bar No. 0000827 
26010 Hendon Road 
Beachwood, OH 44122 
Phone: 216-288-1122 

Email: lschrecks(ii,vahoo.com 
Fax: 216-464-7315 
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Exhibit A 
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